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Notice:  P u r s u a n t      to  Treasury  Circular  230  Regarding  Use  ofWritten  Tax  Advice:  AsrequiredbyUnitedStates
Treasury  Regulations,  this  communication  is  not  intended  or  written  or  to  be  used,  and  cannot  be
used,byanypersonforthepurposeofavoidingpenaltiesthatmaybeimposedunderUnitedStatesFederal tax laws.

Re:

Dear,

Inanefforttostayintouch,I’dliketosendyoualetterfromtimetotime,tokeepintouch,butalsotolearn
whatissuesyouarefacingsothat Itoocanbealertedtocurrentissues.T h i s helpsmeanticipateproblems and I learn
of them before my clients ask me about them. Thank you for your time, and if there is some issue you’d like
me to address, please call me.

I. SingleMemberLLCAssetProtection.
ADebtorarguedthattheBankruptcyTrusteeactsmerelyforhercreditorsandisonlyentitledtoacharging  order  against
distributions made on account of her LLC member interest.H o w e v e r ,  t h e  c h a r g i n g  o r d e r  e x i s t s
t o  p r o t e c t other membersof an LLC from having involuntarily to share governance responsibilities
withsomeonetheydidnotchoose,orfromhavingtoacceptacreditorofanothermemberasaco-manager.  A  charging
order protects the autonomy of the original members, and their ability to manage their own enterprise. In a
single-member  entity,  there  are  no  non-debtor  members  to  protect.  The  charging
orderlimitationservesnopurposeinasinglememberlimitedliabilitycompany,becausetherearenootherparties'inte
rests affected
TheAlbrightcaseillustratestheweaknessofasingle-memberLLCasanassetprotectiondevice.Ifaperson
wishestoprotectitsassetsfrompotentialcreditorsinbankruptcy,itmightbebettertoformamulti-member
LLC.TheAlbrightcourt indicatedthatitmighthavereachedadifferentconclusioniftheLLC inquestion had at least
one other member. In reAlbright, 291 B.R. 538 (Bankr. D. Colo. 2003).

II. IRS’Position.
GivenAlbright,onewouldassumetheIRSwouldtrytoseizetheassetsofasinglememberLLCtosatisfy  a  member’s
tax liability.A p p a r e n t l y  n o t .

InCCA_2011032112062926 on 4/22/2011,aportionofalettertoataxpayer...

“ ---, this is to confirm your opinion that the Service can’t levy on the property of a disregarded LLC to
satisfy the tax liability of the LLC’s sole member. As you’ve noted the sole member has no ownership
interestinLLC’spropertyunderlocallawanddisregardingtheLLCforfederaltaxpurposesdoesn’tallow the Service to
disregard the entity for purposes of collection.

A levy might be made for distributions by the LLC that are based on the sole member’s interest in LLC;
e.g., if the taxpayer is supporting himself from the net income of the LLC the lien attaching to taxpayer
interest  in  LLC  should  allowtheServiceto  issuealevy  noticeto  LLC  forthedistributions  ofthat  income.
CompareUnitedStatesv.Moskowitz,Passman&Edelman,603F.3d162(2d.Cir.2010)
(frequentand

IRSSaysItCan’tSatisfyMember’sTaxLiabilityOutOfSingleMemberLLCAssets
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regularpartnership“draws”which areadvances orloanson annualprofitsaresubjectto alien any maybe levied as
salary or wages).”

Itwillbeinterestingtoseeifthisposition isnotmodified.

Thislettercontainsonlygeneralinformationandisnot,bymeansofthispublicationrenderingaccounting,
business,financial,investment,legal,taxorotherprofessionaladviceorservicesandisnotasubstitutefor  professional
advice or services and should not be used as a basis for any decision.

Re:

ThisSCIN-GRATusestwowellknownanddocumentedtechniquesusedtoco-ordinatefamilygiftingand  tax
efficiency.

ThefirstisknownasaSelfCancellingInstallmentNote,or“SCIN”forreference.Itisaninstallmentnote
withaprovisionstatingthatiftheSellerdiesbeforetheendofthenote,thenthenoteisdeemedpaidinfull  and  the  buyer
need no longer make payments.T h e  b u y e r  p a y s  a  p r e m i u m  f o r  t h i s  f e a t u r e ,  a  r e s u l t  o f
a  “ b a r g a i n e d  f o r  c o n s i d e r a t i o n ”  n e g o t i a t i o n .

ThesecondisknownasaGrantorRetainedAnnuityTrust,or“GRAT”forreference.Lowinterestratesat  this  time
makes  this  technique  attractive.T h e  G R A T  i s  a n  i r r e v o c a b l e  t r u s t  i n t o  w h i c h  a
c o n t r i b u t i o n  o f  p r o p e r t y  i s  m a d e  b y  t h e  G r a n t o r ,  b u t  t h e  G r a n t o r  r e q u i r e s
t h e  t r u s t  p a y  t o  t h e  G r a n t o r  a n  a n n u i t y  u n t i l  t h e
e n d ofasettermortheGrantor’sdeath,whichevercomesfirst.Therearemanyrequirements.I f theGrantor dies before the end
of the term, the property is included in his taxable estate and little has been accomplished.O t h e r w i s e ,  t h e  t r u s t
o w n s  t h e  p r o p e r t y ,  u s u a l l y  d i s t r i b u t e d  t o  t h e  t r u s t  b e n e f i c i a r y ,  a n d  n o t h i n g
i s  i n c l u d e d  i n  t h e  G r a n t o r ’ s  e s t a t e . I t s  a t t r a c t i o n  c o m e s  f r o m  t h e  a p p l i c a b l e
f e d e r a l  i n t e r e s t  r a t e s  t h e  I R S  u s e s  f o r  t h e  c o m p u t a t i o n  o f  t h e  g i f t  w h i c h  i s
n o w  3 % .  I n  a  “ Z E R O E D - O U T  G R A T ”  t h e  a n n u i t y  r a t e  i s  s e t  s o  h i g h  t h e
t a x a b l e  g i f t  i s  $ 0 .

STEPONE:TheGrantorformsaDynastyTrustandcontributessubstantialassets,saycloselyheldfamily  company’s
stock. The Trustee then purchases from the Grantor more of the stock, or some other asset, in exchange for a
SCIN.

STEPTWO:TheGrantorformsanLLCcontributingtheSCINnoteascapital,andinexchangereceiving back a 1%
voting membership interest and a 99% non-voting interest.

TheSCIN-GRATTechnique,EspeciallyAppropriateforOlderGrantors.
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STEPTHREE:TheGrantorformsaGRATandcontributesthe99%non-votingstocktoit.



POSSIBLE  SCENARIO  #1:Grantordiesbeforeeitherthe  GRAT  orthe  SCINterms  end.RESULT:The
propertyisownedoutrightbytheDynastyTrustandnopartofitisintheGrantor’staxableestate,although  payments  made
and retained by the Grantor will be in the taxable estate.

POSSIBLE SCENARIO #2:Grantor dies after the GRAT’s term ends, but before the SCIN’s term
ends.RESULT:TheGRATdistributespropertytothebeneficiary,the99%nonvotinginterestintheLLC,which  in  turn
owns the SCIN. The documents are written so that the GRAT terminates before the SCIN.

POSSIBLE SCENARIO #3:Grantor  diesafterthe  GRAT’s  and  the  SCIN’s  term ends.RESULT:The
GRAT distributes its 99% nonvoting interest in the LLC to the beneficiary. The LLC has received the
benefit oftheSCIN. The Dynasty trust keeps theproperty it acquired from theGrantor and noneofit is in the
taxable estate of the Grantor.

RE:

The State of Texas has created a novel and extraordinarily flexible type of entity called a "Series LLC".
Seven  other  states  currently  have  this  entity  namely,  Delaware,  Illinois,  Iowa,  Nevada,  Oklahoma,
Tennessee and Utah.

Briefly, a series LLC is an LLC whose company agreement establishes one or more LLC substructures
calleda"Series,"eachofwhichhasastatutory"internalliabilityshield"thatprotectsitfromclaimsagainst otherseries and
from claims against theLLC itself.T h e lawprovides that the"Parent”LLC, orcalled the “Host” LLC, will be
protected from claims against  each of the other series.1Each "Cell"  associated  with the series LLC is
considered  a  separate  entity,  with  its  own  separate  assets  and  liabilities.  It  is  unusual  for
aseriesLLCtobeusedinoperatingcompanies,includingrealestatedevelopmentcompanies,butperhaps quite useful
for managing many rental real estate properties.

Advantage.Many  entities  can  be  formed  under  an  umbrella  entity  with  only  one  filing  with  the
Secretary  ofStateofTexas.T h u s , someoneowning30separaterentalrealestatepropertiescouldestablishaseparate
entity  (the “Host”) and then 30 “Cells,”  but pay only 1 filing fee with the Secretary of State  instead of 30
separatefees,ora$375.00feeratherthan$11,250,nottomentiontheattorneyfees.E a c h ofthe30entities would have its
own separate assets and liabilities.

Advantage.Anotheradvantage,isthateach“Cell”canhavedifferent:(i)ownersthanthe“Host”,(ii)federal  incometaxelections;
(iii)EmployerIdentificationNumber(ornoneatall);(iv)taxreturnsorbecombined  with  the  “Host”  in  one  tax
return, (v) different company agreements, (vi) different accountingmethods...etc..

§101.602,  Enforceabilityof  Obligations  and  Expenses  of  Series  Against  Asset.  …Thedebts,liabilities,  obligations
and  expenses  incurred,  contracted  for,  or  otherwise  existing  with  respect  to  a  particular  series
shallbeenforceableagainsttheassetsthatseriesonly,andshallnotbeenforceableagainsttheassetsofthe limited liability
company generally or any other series… only if: (1) the records maintained for that particular series account for
the assets associated with that series separately from the other assets of company or any of the series; (2) the
company agreement contains a statement of the limitations, and (3) the company's certificate of formation
contains a notice of these limitations.

§101.603,  Assetsof  Series.  …Assetsassociatedwiththeseriesmaybehelddirectlyorindirectlyincluding
beingheldinthenameoftheseries,inthenameofthelimitedliability,throughanominee,orotherwise…

1Notethattheword“owned”isnotused,sowhat“associated”meansisnotdefined.Thelawreferstoassetsbeing"associated with" a series 
rather than “owned” by it indicating that the law does not intend the series to actual entities within the normal meaning of
business organization law.

NEWTEXASLEGALENTITY;THE“SERIES”LLC



if the records of the series are maintained in a manner so that the assets of the series can be reasonably
identified by separate listing or other objectively determined methods.

A series limited liability company is formed by stating so on the certificate of formation. This "Host" or
"Parent" or “Holding Company" among other terms, is the traditional business entity. The substructures,
"Cells" arenot formed by theSecretary ofState and indeed theonly paperwork filed with theSecretary of
State is an assumed name certificate. The statute does require however separate company agreements for
the Cells.

Ofcourse, it  is very unclearis  howthecourts in otherstates will treat  theentity orentities. Therefore, it  is
recommended  that  true  operating  companies  not  use  this  structure  until  the  law  becomes  clearer.
Nonetheless,thestructureseemstobemostadaptabletorentalrealestatewheretheassetsandtheliability,  like  a
mortgage, are easily identified.

Besuretocontact yourattorneyon thistechnique.

Re:ReduceRisk bySegregatingAssets in aNewEntity
(AndNotTriggeringAnIncomeTax!)

The Problem:Often business owners want to segregate valuable assets from potential adverse liabilities
generated in the operation of a business. For example, a bakery will likely own: (1) equipment used in its
operations;(2)thefactorybuildingand(3)afleet  ofdelivery  trucks  andvehicles.  Ifalloftheseare  owned by the
same company, then liabilities arising from an accident involving the trucks could result in the loss of the
factory  building  to  satisfy  a  judgment.  This  is  true  for  any asset  held  by  the  company,  especially  if
thecompanyhasbeeninbusinessformanyyearsandhasaccumulatedotherassetsnotdirectlyinvolvedin  thebaking
operation.  Abetterarrangement  would beforthetrucks  to bein anewcompany and then lease them to the
bakery, which is in the old corporation.

Ifpropertyistransferredfromthecompany,thenthecompanywouldbetreatedashavingsoldtheproperty  triggering  an
income tax at the corporate level, and then the shareholders would pay another tax at their level, probably taxed as
dividends.

ASolution:Assumethatanewentitywasformedtobetheholdingcompanyparent,thatis,holdingallthe stock of the old
company, and then a second new company was formed, whose stock was also held by the new holding company
parent, then the trucks could be held in the new subsidiary company while all the other old assets were retained in
the old subsidiary company.

The IRS has ruled in a private letter ruling that this arrangement was “F” reorganization and there would
be no income tax to any of the parties to the reorganization.  The IRS’s opinion stated that since the
ownership has not changed, the business has not changed and the assets have not changed either, then
nothing really happened, so the transaction is a tax-free reorganization.

Thisisaviablewaytodosomeassetprotectionreorganizingatnotaxcost.T h e r e issomeestateplanning that can be
done here as well. Some assets needing protection might be placed in an entity for different purposes, such as
factoring of accounts receivable, buildings, equipment, marketable securities, etc., andmore.

Thislettercontainsonlygeneralinformationandisnot,bymeansofthispublicationrenderingaccounting,
business,financial,investment,legal,taxorotherprofessionaladviceorservicesandisnotasubstitutefor  professional
advice or services and should not be used as a basis for any decision.
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